LAW INTELLIGENCER. 


OCTOBER. 


LAW OF ASSIGNMENT. 


The Case of Andrews v. Ludlow. 


[We have been indebted for the following examination of the late case of An- 
drews v. Ludlow, (5 Pick. 28.) to the kindness of a C orrespondent.] 


No books come from the press, in which the people have a 
deeper interest than in Reports of adjudged vases. They em- 
body the evidence of the law, by which the rights of property 
may be known and must be governed, by which the reputation 
of the citizen is protected and his liberty and life secured. They 
afford a knowledge of the remedies by which private wrongs 
may be redressed and public crimes punished. They contain 
the reasonings and arguments of learned lawyers, the opinions 
and decisions of profound judges. 

The judgments of a Court, when reported, after having ex- 
acted obedience from those who are the subjects of them, stand 
as land-marks, to point out a secure path to those who are wil- 
ling to be guided, and to admonish those, who trespass upon the 
rights of others, of the pains and penslties to which they ex- 
pose themselves; finally, they go down to posterity, not only to 
mark the character of those by whom they were rendered, but 
to give evidence of that of the age and country to which they 
belong. We consider reported cases proper subjects of criti- 
cism, not indeed, to be tried by the same standard as the popu- 
lar books of the day, but by well established principles, by other 
adjudged cases, the authority of which has never been denied or 
questioned, by the settled Jaw ofthe land. It is the duty of the 
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profession, especially, not to yield too readily to a doubtful de- 
cision of any Court, lest by their acquiescence they should seem 
to sanction its authority. 

The first settlers of New-England, were not men, who wished 
to live without laws, and happily they did not come from a 
country destitute of laws. ‘They brought with them the Com- 
mon Law of England. But when they adopted new constitu- 
tions of government, established civil and religious institutions 
of their own, differing fiom those of the parent country, the 
common law itself was to be made to conform to this change of 
circumstances, and this new state of things. When, therefore, 
a case was cited at the bar, from an English book, which seem- 
ed to be in point, it often became the duty of the court to con- 
sider whether it was decided upon general principles of law, 
derived from the nature of man and founded in justice, or wheth- 
er it had its origin in some political maxim not in accordance 
with the spirit and form of our own institutions. We did not 
want for judges, technical lawyers, so much as men of enlarged 
views, of nice discrimination and sound judgment. Perhaps no 
State in the union has had more cause to be proud of its judges, 
than Massachusetts. Yet, it would be strange if even in that 
Commonwealth the Court had not sometimes been governed by 
old cases, when a new state of things required a different deci- 
sion, and perhaps quite as strange, if it had not sometimes sup- 
posed, what we think has oftener happened, that a slight altera- 
tion in some statute or change in the state of society, rendered 
inapplicable the adjudged cases of England, when it would 
have been safer to have followed them. ‘They must then perti- 
naciously adhere to what they have onee decided, right or wrong, 
or else review and occasionally overrule their own decisions. 
No one can doubt which course they should adopt, nor that it 
is the right and duty of the bar, as Amici Curie, to suggest their 
own doubts, in relation to any decision, when reported, espe- 
cially, if it be upon an important subject,and does, or is suppos- 


ed, to establish a new principle of law or a new rule of practice. 


With these views, we took up the fifth volume of Mr. Picker- 
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ing’s Reports, with the intention of examining a single case, 
there reported, and now placed at the head of this article, 
or perhaps we should say, a single question in that case; 
namely, whether a certain assignment disclosed by the sup- 
posed trustees, is or is not, upon the face of it, in the judg- 
ment of the law, fraudulent. The Court were of opinion 
that it was not, and rendered judgment accordingly. ‘The opin- 
ion was drawn up by Mr. Justice Wilde, and it is mentioned in 
a note that Chief Justice Parker did not sit inthe case. The 
material facts as to the only point, which we shall consider, and 
those upon which, the opinion of the Court was founded, were 
as follows : 

An Indenture of Assignment, of three parts, was made on the 
18th June, 1822. Ludlow, the principal defendant, was party 
of the first part; the supposed trustees, who were themselves 
creditors of Ludlow, were parties of the second part ; and other 
creditors of Ludtow, who should execute the indenture, were 
parties of the third part. By this instrument, Ludlow assigned 
to the trustees certain real estate, chattels, and credits, upon 
trust to sell the lands and chattels, and collect the sums due to 
Ludlow, and after deducting their expenses and $1000 for their 
services, in executing the trust, in the first place to apply the 
proceeds, to the payment in full of debts due from Ludlow to the 
United States, amounting to about $3200. Secondly, to apply 
the residue in payment, pro rata, of the debts due to the trustees 
and the creditors of the third part: but upon condition, that 
those creditors only should be entitled to a dividend, who should 
execute the indenture, within two months from its date. And 
by a subsequent agreement of September 6, within thirty days 
from that time ; and thirdly, to pay to the order of Ludlow the 
surplus, if any, and any dividend, which would have become 
payable to any creditor, if he had not neglected to execute the 
indenture. ‘The creditors, who became parties to the Inden- 
ture thereby released t eir demands. The plaintiff was a cred- 
itor, bu. did n t become party to the assignment ; he brought 
his action against Ludlow, and summoned the assignees, as his 
trustecs. His writ was served on the third of July of the same 
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year The clause in the instrument relied on, as indicating 
fraud, as is said by the Court, is as follows: ‘ To pay the sur- 
plus, (if any after paying certain creditors,) to the said Ludlow, 
and in like manner to pay over any dividend which would have 
become payable to any creditor, if he had not heglected to be- 
come a party within two months after the making of said as- 
signment.” Out of this clause the Court made two points, 
though the counsel for the plaintiff appear to have made but one. 
We shall copy the opinion of the Court, as to this clause, entire; 
itis as follows: 


“As to the agreement to pay over the surplus, it is clear 
that it could have no effect, because the debts greatly exceeded 
the value of the property. It was probably introduced as a mat- 
ter of form, by the person who drew the assignment, and passed 
without notice ; for it seems impossible there could have been 
an expectation that a surplus would remain after payment of the 
debts. As tothe stipulation to pay over to Ludlow the divi- 
dends of creditors who should neglect to become parties to the 
assignment, the presumption is, that it was inserted for the pur- 
pose of hastening the creditors, so as to bring the settlement of 
the concern to a speedy conclusion. This case therefore is not 
like the case of Harris & al. vy. Sumner, before referred to, 
which a large provision was secured to the debtor unc i 
ally. ‘The Court held that such a provision was conclusive evi- 
dence of fraud. In the case under consideration we cannot in- 
fer that it was the intention of the parties to make provision for 
the benefit of the debtor, for it could not be presumed that the 
creditors would refuse to accede to an arrangement evidently 
made for their benefit, and there could have been no expecta- 
tion of asurplus. It appears also, that after the expiration of 
the time first allowed for the creditors to become parties, the 
time was further extended; which confirms the presumption 
that the clause in question was not introduced for the purpose of 
making any provision for the debtor. 

We are therefore of opinion that ithe assignment to the trus- 
tees was valid, and binding on the parties who had signed it 
previously to the service of the plaintiffs writ and as creditors 
had then signed, whose demands exceeded the value of the pro- 
perty conveye a to the trustees, the assignment cannot be im- 
peached by the other creditors of Ludlow, who neglected to be- 
come parties.” (5 Pick. Rep. 32.) 


We certainly agree with the Court, that that part of the clause 
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which relates to the passing back to the assignor the surplus, if 
any, after the whole debts of those who are parties to the assign- 
ment are paid, does not vitiate it, the effect of the instrument 
would be the same, by operation of law, merely, without any ex- 


press stipulation of this kind. The value of the property transfer- 


red, or what will be the amount of the proceeds thereof, cannot be 
known, at the time of making the instrument, nor can it be 
known, how many of the creditors will accede to its terms, and 
become parties to it; or what will be the amount of the claims of 


those who do. In this particular case, the extraordinary pro- 
visions supplied in part, at least, the place of the ordinary one, 
because unless the proceeds of the property assigned amounted 
to asum larger than that of all the claims of the creditors, the 
stipulation, that the debtor, should have the dividends of those 
who did not become parties to the assignment, which if they had 
executed it, would have been payable to them, would give him 
the whole balance, though it had not been executed by any one 
besides the assignee. We may then dismiss that part of the 
clause above cited, by which the debtor, after all the claims of 
those who become parties to the assignment is to receive the 
surplus, if any, and also so much of the opinion of the Court, as 
relates thereto, especially, as Mr. Justice Wilde says, “ it was 
probably introduced as matter of form by the person, who drew 
the assignment and passed without notice.”’ 

The simple question then is, whether an assignment, which 
purports to convey the property of an insolvent debtor to a trus- 
tee, for the benefit of such of his creditors as shall execute it, 
within a limited period, containing a general release of their 
whole demands and containing a stipulation that the dividend of 
such as shall not become parties to it, shall revert to the debtor, 
be fraudulent or not. The Supreme Court of Massachesetts 
have decided in the case of Andrews v. Ludlow, that such an as- 
signment is valid, and available for the benefit of the parties, 
who had signed it previously to the service of the writ upoa the 
alleged trustees, and that it could not be impeached by the other 
creditors. We doubt the correctness of this decision. It can- 
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not be maintained. No case has been cited in support of it, and 
we can find none by which it is sustained. We admit that an 
insolvent debtor may prefer one or more of his creditors who ac- 
cede to the terms proposed in his assignment, but we contend 
that a clause, containing a stipulation that any part of it, shall 
revert to the debtor conditionally or unconditionally before all 
the demands of those who are parties to it, are paid, renders it 
wholly void as against creditors. And we believe the practice 
generally to have preceeded upon such an opinion, The first 
difficulty which occurs to the mind of the debtor, who contem- 
plates assigning his property, is that, if only a part of his credi- 
tors accede to his terms he shall be left without any means, by 
which he can ever hope to obtain a release from the others. 
For this, if Andrews v. Ludlow be law, the Court have discov- 
ered a complete remedy. ‘The debtor is himself to represent, 


and receive the dividends of so many of his creditors as do not, 


for any reason, choose to assent to his assignment, upon the con- 


dition annexed. Inthe meantime his property is to remain as 
secure from an attachment as was the body of a felon, in olden 
times, who had found his way into an asylum. He would grow 
wise by experience, and instead of holding property liable to at- 
tachments, he would receive his dividends in money and take 
care to invest it, in property, which his creditors could not reach, 
by any process known to the law. Would not this enable the 
debtor to lock up his property; to delay, hinder, and defraud his 
creditors of their honest claim 

The Court say “ the presumption is, that this clause was in- 
serted for the purpose of hastening the creditors, so as to bring 
the settlement of the concern to a speedy conclusion.” If this 
was a good reason and the clause in itself unobjectionable, the 
reason would have applied in other cases, and this clause have 
made a part of the common forms. Sut what tendency has it to 
bring the settlement of the concern to a speedy conclusion ? 
In an assignment, made in the usuel form, the debtor transfers 
his effects to a trustee forthe benefit of those of his creditors who 


become parties to it, within the time fixed upon for that purpose. 
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Would the creditor be more likely to execute the assignment 
speedily, when he knew, if he omitted to do so, all the property 
of his debter would go to increase the dividends of those who 
did, and the debtor left wholly destitute, or when he knew the 

ved, in discharge of his debt, 
would be returned to his debtor against whom he would retaia 
his demand ? Nor dowe readily apprehend how the alteration 
in the assignment, giving an extension of time, for the creditors 
to come in, which took place, on the 6th of September, or any 
other, which could then have taken place, should render the as- 
signment valid or how it could be made use of, as an argument 
against the validity of this attachment, which was made on the 
third of July preceding. No one can doubt, as to what was the 
object of the debtor, in this case. He wished to obtain a re- 
lease, from all his creditors, and for this purpose, was willing to 
give up the property transferred for their benefit, but he appre- 
hended that they might not all be willing to execute the release, 
and if not, he did not intend to divest himself of the dividends, 
which would otherwise have been payable to such as neglected 


or refused to take them, in discharge of their whole demands. 


How large these dividends were ever likely to be, does not ap- 


pear. How then could the Court say, “ it could not be presum- 
ed that the creditors would refuse to accede to an arrangement 
evidently made for their benefit.” How could the Court know, 
that it would evidently be for the benefit of a creditor, to release 
his whole demand, for such dividend as he might happen to get, 
perhaps, not five cents on the dollar. ‘This was a matter of dis- 
cretion, to be exercised upon a knowledge of certain facts; for 
instance, the probable amount of the dividend, the age of the 
debtor, his ability for business, the amount of claims outstanding 
against him, his expectations as to property,—at least, these as 
well as other inquiries, are generally made by merchants before 
they are ready to decide upon the expediency of such a meas- 
ure, and after all, who can judge, so well as the creditor him- 
self, whether on the whole, it will be for his benefit to assent to 


such an arrangement. We consider this a general question, and 
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one which should be decided upon inspection of the deed itself, 
as it was, at the time of the service of the plaintiff’s writ, with- 
out looking abroad to learn the motives of the grantor ; that it 
was a legal fraud, not necessarily attended with moral guilt. 
Suppose, instead of extending the time, on the sixth of Septem- 
ber, those who were parties to the agreement, at the time of the 
attachment had immediately thereupon, caused the effects to be 
disposed of, as, if the assignment was valid, they hada mght to 
do, and the proceeds thereof, to be divided, according to its terms, 
the question whether the deed was fraudulent or not, as to the 
creditor, who had attached, would have been the same then as 
now, in principle, and would have required the same decision. 
In these remarks reference has been had to the laws of Mas- 
sachusetts, as it was with reference to them that Andrews v. 
Ludlow was decided ; and not that the law of debtor and credit- 
orisin Massachusetts any more than in the other states, what we 
should wish it tobe. Though in favor of a national bankrupt 
law, we are not in favor of allowing every insolvent debtor to 
make a bankrupt law for himself. We think there is truth in 
the remark of Chancellor Kent, in Riggs v. Murray. “If an 
insolvent debtor may make sweeping dispositions of his proper- 
ty to select and favorite creditors, yet loaded with such durable 
and beneficial provisions, for himself, and incumbered with such 
onerous and arbitrary conditions and penalties, it would be im- 
possible, for Courts of justice to uphold credit or to exact the 
punctual performance of contracts.’? We shall now cite some 
authorities and make some extracts from the books which appear 
to us to render the decision of Andrews y. Ludlow very question- 
able. Some of the cases which we shall examine, and those 
which we think most in point, were decided in New-York ; in 
which state it will be recollected, they have an insolvent law— 
allow no advantage to the first attaching creditor, by reason of 
the priority of his attachment, and they also have a Court of 
Chancery, to compel disclosures, detect frauds, and enforce the 
execution of trusts. In Massachusetts they have no insolvent 
law. Property is liable to be attached, for the sole benefit of 
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the attaching creditor, and they have no Court of Chancery. 
Under these circumstances, should the Supreme Court of 


Massachusetts have been the first, to have established a prece- 
dent, like that of Andrews vy. Ludlow? Ot the cases cited by 
the counsel for the trustees, the only one which is mentioned in 
the report, as having reference to the point under consideration, 
is that of Hastings v. Baldwin, 17 Mass. Rep. 552. In the re- 
port of this case it is not suggested that the assignment contain- 
ed aclause, like the one objected to in Andrews v. Ludlow; of 
course, the question we have discussed, could not have arisen in 
Hastings v. Baldwin. And, we apprehend, that case was refer- 
red to by the counsel for the purpose of showing that though the 
assignment was fraudulent, there might be a lien in favor of the 
trustee to the amount of his own demand. 

The counsel! for the plaintiff cited, Riggs v. Murray, 2 Johns. 
Ch. Rep. 565; Hyslop vy. Clark, 14 Johns. Rep. 458 ; Burd v. 
Smith, 4 Dallas, 76 ; Austin v. Bell, 20 Johns. Rep. 442 ; Har- 
vis v. Sumner, 2 Pick. 129; Widgery v. Haskell, 5 Mass. Rep. 
144, In our examination, we shall confine ourselves to these 
cases, because we have noi found any other of higher authority, 
or more directly in point. The only one of these cases, of which 
the Court take any notice, in their opinion, is that of Harris vy. 
Sumner. They say the case of Andrews v. Ludlow is not like 
that of Harris vy. Sumner, in which, a large provision was resery- 
ed tothe debtor unconditionally. We admit the cases are not 
precisely alike. Still we think the case of Harris v. Sumner is 
an authority so far as it goes, and that it goes very far to prove 
the assignment, in question, fraudulent. The facts in that case, 
so far as they concern us, are very concisely given by Mr. Jus- 
tice Putnam, who delivered the opinion of the Court: “‘ The 
deed, he says, purports to convey the property to the plaintiffs, in 
trust, that they should sell the same, and from the proceeds of 
the sale, should pay themselves $407 35, the amount of their 
demand against Coltman, (the assignor,) then should pay to 
Coltman $1000, provided the residue of the proceeds of the sale 
should pay to the creditors who should execute the instruments, 
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70 per cent, and, if not, then, should pay to Coltman such pro- 
portion of $1000, as the creditors should receive, of 70 per cent. 

In Harris v. Sumner, to use the words of Mr. Justice Put- 
nam, “ the avowed intent was to lock up the debtors property, 
unless his creditors would permit him to take neasly one third of 
it, for himself, and receive the residue in full discharge of their 
demands.”’ In Andrews v. Ludlow, the avowed intent was to 
lock up the debtor’s property, unless his creditors would permit 
him to receive the shares of such as did not come in to the mea- 
sure. It might have been more than one third of the whole 
amount, or it might, by possibility, not have been any thing ; but 
in that event, he would have had what he evidently preferred, a 
release, in full, from all his creditors; whereas, in Harris v. Sum- 
ner, though the debtor was sure of his $1090, if the dividends 
amounted to 70 per cent, yet he might have been in debt three or 
four times that sum. 

In the case of Harris v. Sumner, Mr. Justice Putnam says, 
“the question is, whether an insolvent debtor may transfer his 
whole property, in such manner, as to make a provision for him- 
self, and to lock it up from his creditors, who do not feel satisfied 
to accept of their proportion of the residuum.” The Court held 
he could not. Inthe case of Andrews v. Ludlow, the question 
was, whether a debtor might make a reservation, in favor of him- 
self, until it was made certain that all his creditors would accede 
to his proposition, which was, in effect, that he should be wholly 
free from debt, within two months; or that he should then, have 
a part of his funds under his own controul. If all the creditors 
consented to receive the property transferred, in discharge of 
their demands, no such stipulation, in favor of the debtor, was 
necessary ; if they did not all come into the measure, it was a re- 
servation of a sum of money, to be held in trust, for him. The 
provision therefore was inoperative, or it secured to him a bene- 
ficial interest, in the property assigned, though the parties to the 
deed had not received the full amount of their respective claims. 

We will next examine Widgery v. Haskell, 5 Mass. R. 144. 
This has always been considered a leading case upon this sub- 





LAW INTELLIGENCER. 297 


ject, in Massachusetts. It was decided in 1809, and was fully 
recognized in Harris y. Sumner, in 1824. We shall merely 
make an extract from the opinion of the Court in this case, which 
was delivered by Ch. Justice Parsons: 


“‘ By our law a debtor’s property is liable to attachment by 
any creditor: and on the other hand, a debtor may prefer any 
one creditor to another, by paying his debt, either in cash, or by 
conveying so much of his estate as will be adequate to the pay- 
ment. But the creditor must be a party or assenting to this pay- 
ment or conveyance. If he be not, nothing passes to him, and 
nothing. passes from the debtor, and his estate intended to be con- 
veyed remains liable to attachment by any other creditor. 

“‘ But it has been argued that a creditor, to whom the convey- 
ance is made, must be presumed to assent, or he may afterwards 
assent. We cannot always presume that he will assent, and es- 
pecially on the condition of releasing the whole debt on receivy- 
ing a part: and the present case proves that one creditor did not 
assent. A creditor may afterwards assent, and then he may be 
bound by his assent: but until his assent the property remains 
the debtor’s, so far as to be liable to the attachment of another 
creditor: and if the property does not pass by the conveyance 
when executed, it can never after pass by virtue of such convey- 
ance, $0 asto defeat an intervening attachment by another cred- 
itor.’ 


Does the law presume the creditor will assent, to an assign- 
ment, containing a release of his whole debt, on receiving a 
part? Chief Justice Parsons says it does not; and to us this 
opinion seems to be correct, beyond the possibility of a doubt. 
But Mr. Justice Wilde says, it could not be presumed that he 
would refuse. Does this mean that the law does presume that 
he will assent? Ifso, then it is directly opposed to the authority 
of Widgery v. Haskell. But, if ‘ not to refuse,’ in Andrews v. 
Ludlow, means any thing less than “ assent,” in Widgery v. Has- 
kell, it will not answer the purposes of the argument. For the 
law is called upon by the debtor to presume an assent for his 
benefit, and not by the creditor to presume a refusal for his pro- 
tection. 

We will pass now to the case of Hyslop v. Clark, 14 Johns. 
Rep. 458. We think this case more directly in point, than any 
of those we have heretofore examined. We shall give the facts 
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as stated by Mr. Justice Van Ness, who delivered the opimon 
of the Court; we shall also copy so much of the opinion, as is ap- 


plicable to the matter under consideration. 

“ The question in this case is,” says Mr. Justice Van Ness, 
“whether the assignment, to Cambell and Hyslop is valid in 
law, or not. This must, in a great measure, be determined upon 


the face of the instrument itself, as a question of law. The as- 
signment is made in trust; first, to satisfy a debt due to Hyslop 
& Co.; second, to pay all the other creditors, proportionally, on 
condition of their executing releases of their respective demands; 
and in case the creditors, or any of them, shall refuse to give 
such releases, then it is declared that the last mentioned trust 
shall cease and determine, and the trustees are required and di- 
rected not to execute it ; third, in case of such refusal of the 
creditors, or any of them, to give such discharge, then in trust, 
after paying the debt to Hyslop & Co. to pay the whole of the 
avails of the property assigned to such of the creditors, as Bar- 
nett and Henry, the assignors, shall appoint, as soon as such re- 
fusal shall be known ; fourth, to pay the overplus, in any event, 
to Barnett and Henry. 

“« On the part of the plaintiffs, it is argued, that a debtor has a 
right to prefer one set of creditors to another, and that this as- 
signment is a bona fide exercise of suchright. If that were true, 
there would be no difficulty in the decision of this case. It has 
frequently been determined, both in this court and in England, 
also, before the introduction of the bankrupt system, that it is 
lawful to give a preference to particular creditors; and if this as- 
signment was calculated purely to effect that object, it would be 
valid. But we think it goes greatly beyond such a purpose, and 
contains provisions, which render the whole, in judgment of law, 
fraudulent and void. It does not actually give a preference, but 
is, in effect, an attempt, on the part of the debtors, to place their 
property out of the reach of their creditors, and to retain the 
power to give such preference at some future period. One ob- 
ject evidently was, to coerce the creditors to acquiesce in the 
terms offered tothem. ‘The language held to them is this “ if 
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you will release your debts, you may participate in the benefits 
that may result from this assignment ; but if you refuse, we 
will lock up our property indefinitely, in such a way, that wheth- 
er you ever get any part of it shall depend upon our will and plea- 
sure; those of you who have shown a disposition to submit to the 
terms we have prescribed, may expect some favors from us ; but 
you who have presumed to murmur or hesitate, and you particu- 
larly, who have refused to comply with what we have determined 
to be just and reasonable between us, shall have nothing.” 

The case of Hyslop v. Clark, is discussed by Ch. Justice 
Spencer, in Austin v. Bell, 20 Johns. 442, which is directly in 
point, and to our minds conclusive. It is the last case with which 
we shall trouble our readers, taking it for granted, their patience 
will then be wholly exhausted, or that they will be fully satisfied. 

In Austin v. Bell, the question discussed, and upon which the 
case turned, was precisely the same as that in Andrews v. Lud- 
low. The clause in the assignment out of which it arose, was as 
follows, namely: “ And upon the further trust, that in case any 
of the creditors named in the several classes, should not within 
the time limited, become parties to the assignment, then the 
grantees should pay to the grantors the proportion of such of the 
creditors who neglected or refused to execute these presents.” 
The deed, as in the case of Andrews vy. Ludlow, contained a gen- 
eral release of all demands. It also contained some other pro- 
visions to which objections were made by counsel, but none of 
which in the opinion of that Court, vitiated the assignment, and 


which ef course it is not necessary for us to notice. Spencer, 
Chief Justice, delivered the opinion of the Court. 


“ Tn the case of Murray v. Riggs and others, there was a pro- 
vision in the assignment of the 3lst of May, 1800, that the as- 
signees should hold the balance of trust property subject to the 
further order of the assignors, and that the creditors who should 
not, in one year, accept of the conditions, or who should know- 
ingly embarrass the objects of the assignment, should be forever 
excluded from any share under the assignment. The only re- 
mainining question is, whether the stipulation reserving to the 
assignors the proportions of such of the creditors as neglected or 
refused to execute the assignment by the first day of .November, 
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1819, renders it fraudulent and void. In this case, Lambert sued 
out his executions, and levied on the property assigned, a few 
days before the first day of November, 1819. The difference 
between the provision in the deed of the 31st of May, 1800, in 
the case of Murray y. Riggs, and the provisions of this deed, is 
this; in the former case, the creditors who refused, for one year, 
to accept of the conditions, or who should embarrass the objects 
ofthe assignment, were forever excluded from any share, but it 
was not provided that the shares to which they would have been 
entitled, by accepting the conditions, should revert or result back 
to the assignors ; but, in this case, instead of throwing the dis- 
tributive shares of such as refused to execute the assignment, in- 
to the general mass, for the benefit of all the creditors, it is ex- 
pressly reserved to the assignors themselves. In the case of 
Murray v. Riggs, Chief Justice Thompson, observed, “ for any 
thing that appears, all the creditors of Robert Murray & Co. (the 
grantors,) were satisfied with the assignment, and the provision 
there made for the payment of their debts.”” He went onto say, 
“this is an important feature, in which this case is distinguisha- 
ble from that of Clark and Hyslop.” In the case of Hyslop v. 
Clark and vthers, (14 Johns. Rep. 458.) the assignment contain- 
ed a provision, that if any of the creditors should refuse to give 
the assignors a discharge from their entire debts, then the trust, 
providing for the payment of the scheduled creditors rateably, 
should cease and become void, and the trustees were directed 
not to execute it; and, in that event, the deed further provided, 
that the trustees should hold the property assigned in trust, in 
the first place, to pay the debt due to Robert Hyslop & Co. and 
then to pay the avails ofthe assigned property to such of the cre- 
ditors as the assignors should appoint; and upon the further trust, 
in any event, that the overplus should be paid to the assignors. 
The case of Hyslop v. Clark was decided in October term, 1817, 
and the case of Murray v. Riggs, in February, 1818. Chief 
Justice Thompson assented to the decision in Hyslop v. Clark, 
and it cannot be admitted, that he intended to overrule that case, 
by any thing he said in the case of Murray v. Riggs. The con- 
trary, in truth, appears, from his distinguishing between the two 
cases, as has already been mentioned. Mr. Justice Van Ness, 
who delivered the opinion of the Court, in Hyslop vy, Clark, con- 
sidered that part of the deed which declared the trust void, on 
the refusal of the creditors to give releases, and which, in that 
event, directed the avails of the property to be paid to such of 
the creditors as the assignors should appoint, as an attempt on 
the part of the debtors to place their property out of the reach of 
their creditors, and to retain the power to give preference to 
creditors, at some future period, That it was, also, one object 
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to coerce the creditors to acquiesce in the terms offered them, 
and that, therefore, that part of the assignment was void under 
the statute of frauds; and that beimg void in p vart, as against the 
provisions of a statute, it was void zn folo; and in this opinion the 
Court unanimously eoncusred. Now, I cannot perceive any 
material distinction between the case of Hyslop v. Clark, and the 
one before us, unless, indeed, it be that this is a stronger case of 
legal fraud. In this case, on a refusal by any of the creditors to 
execute the assignment, their shares in the division of the prop- 
erty assigned were to revert to the assignors. In other words, 
it was to be at their absolute disposal, to apply to their own use, 
or to pay to their creditors as they pleased. ‘This is not only an 
attempt to coerce creditors, and to place the property beyond 
their reach on execution, but itis the reservation of property 
which ought to have been devoted to the payment of their debts, 
to their own private benefit and use. Without, in the least, im- 
pugning the doctrine, that a man in debt, has a right to give a 
preference to creditors, | am bound to say, that a deed which 
does not fairly devote the property of a person, overwhelmed 
with debt, to the payment of his creditors, but reserves a portion 
of it to himself, unless the creditors assent to such terms as he 
shall prescribe, is, in law, fraudulent and void, as against the 
statute of frauds, being made with intent to delay, hinder, or de- 
fraud creditors of their just and legal actions.” 


Upon this case we shall make no comment—it speaks for it- 
self. But in the 2d volume of Kent’s Commentaries, 422, pub- 
lished since the decision of Andrews v. Ludlow was made, we 
have his opinion upon this subject. He seems to consider the 
question well settled and not open for debate. He says, “ the 
debtor may deprive the creditor, who refuses to aecede to his 
terms of his preference and postpone him to all other creditors, 
but then he will be entitled to be paid out of the residue of the 
property if there should be any, after all the other creditors, who 
released and complied with the conditions of the assignment, are 
satisfied. Ifthe condition of the assignment, be that the share 
which would otherwise belong to the creditor who should come 
in and accede to the terms and release, shall on his refusal or 
default he paid back to the debtor or placed at his disposal by the 
trustees, it is deemed to be oppressive and fraudulent and des- 
troys the validity of the whole assignment.” He cites Burd v. 
Smith, 4 Dallas, 76. Hyslop v. Clark, 14 Johns. Rep. 45. 
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Searing v. Brinckerhoff, 5 Johns. Rep. 329, Austin v. Bell, 20 
Johns. Rep, 442. 

lor ourselves, we confess we cannot distinguish the case of 
Aadrews vy. Ludlow, from several of those which have been ex- 
amined, and especially that of Austin vy. Bell. We regret that 
Mr. Justice Wilde did not make the attempt, or that he had not 
shown that one or the other of them, was decided upon local law; 
or joined issue, with Chief Justice Spencer, and by the introduc- 
tion of such arguments and authorities as he thought pertinent, 
have given the profession an opportunity to judge of their weight, 
and upon which of the two cases they could rely with the great- 
est safety. Asthe matter now stands, we must consider, that 
the same question, upon a subject of great importance, touching 
the law of debtor and creditor, has been differently decided, by 
the two highest Courts, of the two commercial States of New- 
York and Massachusetts. 

We will not say it was due to the Counsel in the case of An- 
drews y. Ludlow to notice the authorities which they cited, how- 
ever directly in point, we may think them; and though the world 


is apt enough to judge of lawyers by the manner in which their 
arguments are treated by the Court; perhaps we ought not 
to say, that the Court came to a wrong conclusion in relation to 
the matter under consideration. Yet, as they differed from the 
Supreme Court in New-York, and, from what we apprehend is 
the received opinion of the profession, even in Massachusetts, 


upon this point; and considering the amount of property which 
frequently depends upon the validity of an assignment, we can- 
not but regret that the grounds of their opinion were not given 
more fully. 

An examination of the authorities cited at the bar, and which 
the Court overruled without noticing them, would have rendered 
the decision more satisfactory to the profession. Such an exam- 
ination was due to the commercial community, which is deeply 
interested in the question ; it was due to the character of the 
judges whose decisions were overruled ; it was due to the repu- 


tation of the Supreme Court of Massachusetts. 
[That a deed of trust containing a clause, that no creditor shall be entitled to 
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teceive a dividend of the proceeds, who shall not within a limited time, dis- 
Charge the assignor from the claim against him, is fraudulent, was decided, also, 
on great deliberation, in the case of Ingraham vy. Wheeler, in Connecticut, by 
the Supreme Court of Errors of that State. This case is reported in the 6th vol. 
of Conn. Rep. p. 277. Brainard, J. who gave the opinion, observed, “ No in- 
solvent debtor has a right to prescribe terms to his creditor, and to say to these, 
take up with the crumbs on my own terms or have nothing. Besides, if those 
creditors do not see fit to comply with those terms, where is the residue? The 
answer must be, in the hands of the trustees, of the bankrupt’s own creation ; a 
trust necessarily resulting. I therefore lay this instrument totally out of tho 
question, as being void; and that upon the face of it.”—Ep.] 


—_—g—— 


INTEREST UPON BANK DISCOUNTS. 


Ir must have been perceived by every lawyer, and indeed by 
évery man of business, that the subject of interest is one which is 
extremely likely to create misunderstanding and promote litiga- 
tion. For this reason, a collection of the authorities appertain- 
ing to all the varied questions naturally growing out of this 
fertile source of difference is a very great disideratum. Indeed, 
if we were asked to propose for investigation a legal topic which 
would be likely to excite the most general attention, we should 
say a Practical Treatise on the law of Interest. 'The Hon. Creed 
Taylor, Chancellor of the Richmond and Lynchburg Districts in 
Virginia, has already considered the proper mode of calculating 


interest and stating accounts in his “ Instructions for Commis- 


sioners in Chancery;’’ and we can also refer for much useful in- 
formation on the subject of interest generally—of usury, and of 
interest payable by executors, administrators and trustees to 
those parts of “ The Digest of the Laws of Virginia illustrated 
by Judicial Decisions,’ which relate to executors, administrators, 
and interest. Besides these, Mr. Hening, of Virginia, has col- 
lected the decisions of the American Courts on the subject gen- 
erally, an abstract of which is published in the Appendix to that 
gentleman’s edition of “‘ Francis’ Maxims.”” The way is there- 


40 
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fore, already, tolerably well prepared by these and other works 
which might be mentioned, for what we trust will soon be pro- 


duced, viz.: a complete collection and systematic arrangement of 


principles and cases. 

The usury laws of most of the States are still in force, though 
it has been pretty fairly demonstrated by experience that their 
effect has been to counteract the object for which they were 


framed. The time will come, and there is much reason to ex- 
pect that it is not far distant, when these laws will be blotted 
from our Statute Books. While they remain, however, there 
will occasionally arise difficulties in distinguishing between the 
interest which is allowed, and the usury which is prohibited and 
punished. A difficulty of this kind has lately arisen in Connec- 
ticut which required the interposition of the Supreme Court of 
that State. ‘The facts of the case referred to and the decision 
therein we propose to lay before our readers, which we do with 
more pleasure, as they have been communicated from one in 
whose accuracy we have entire confidence. 


Lircurietp, Conn. Aua. 22, 1829. 


On the 18th inst. came on for trial, in the Superior Court in 
this county, before the Hon. Judge Daggett, the case of the 
Phenix Bank vy. Oliver Wolcott and Frederick Wolcott. But 
Frederick Wolcott declining to make any defence, was defaulted; 
and the trial proceeded between the Bank and Oliver Wolcott 
only. 

The action was ona promissory note for $40,000, made by 
the defendants, payable to the Phoenix Bank, or order. The 
material facts in the case were as follows: The defendants were 
in 1821, indebted to the Phenix Bank to the amount of about 
$20,000, on six prior notes, indorsed to the Bank, and payable, 
(including grace,) in ninety-eight days from their respective 
dates; which notes had long lain over, They were also in- 
debted in about the same sum, on two other notes, one of which 
was due to the Branch Bank of the United States, and the other 
to the Eagle Bank ; both of which had also been lying over. 
And as the defendants had not funds at command, for the pay- 
ment of any of these claims; they, in the fall of 1821 , proposed 
that the plaintiffs, (the Phenix Bank ,) should postpone, for five 
years, the payment of the six notes first mentioned, and should 
also assume the payment of the two other notes. This, as the 
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defendants proposed, was to be effected, by consolidating all the 
different sums, due on all the eight note s,in a new one for 
$40,000, to be given by them to the plaintiffs, to be secured by a 
morte: age of real property. And that the consolidated debt, or 
loan, “of $40,000, thus created, should be continued, or renewed, 
at the end of every nine ty-eight days, for the term of five years, 
unless the defendants should elect to pay it within that period. 
To carry which latter stipulation into effect, the plaintifis were 
to bind themselves, (as they eventually did,) by a covenant to 
bring no suit upon the note, within the above period of five years, 
if the loan should be continued throughout that period. It was 
also to be a part of the agreement, that the defendants should 
pay the interest, or discount, on the debt of $40,000, in advance, 
for the first ninety-ecight days, (that period being the ordinary 
usance, on discounts, made by the bank,) and sh: yuld also in the 
same manner pay in advance, the same interest or discount, for 
every succeeding term of ninety-eight days, so long as the loan 
should be continued. To this proposal, ‘the plaintiffs, after a 
long negociation, assented. But, to save the defendants the 
trouble of formally rene wing the $40,000 note, by giving a new 
one, at the expiration of every ninety-eight days , it was further 
proposed by the defendants, and aceeded to by the plaintiffs, that 
the note for $40,000, should be in the form of a note payable on 
demand; but that the interest, or discount, should, nevertheless, 
be paid in advance for every ninety-eight day s, as above stated; 
in order that the Bank might ultimately reccive the same rate of 
interest, as had been paid by every other person, for whom it 
had ever discounted a note. There was no agreement as to the 
mode of computing the interest; but the cashier, in computing it, 
took thirty days for a month, and 360 for a year: A mode of tak- 
ing and reserving interest, which was proved to have been imme- 
morially, and universally in use, among banks and merchants, 
throughout the United States. There were various minor cir- 
cumstances in the case, on which the defendant founded objec- 
tions: But the points in the defence which are material to the 
main question, to wit, the legal mode of computing interest, upon 
Bank discounts, were— 

I. That taking interest in advance upon such discounts, is, in 
law, usurious. 

il. That in the computation of interest or discount, the taking 
of thirty days for a month, or 360 days fer a year, makes the re~ 
servation usurious. 

III. That a promissory note given directly to a Bank, instead 
of being indorsed over to it by a third person, is not a proper 
subject of discount; and therefore, that the taking of interest in 
advance, or the reservation of it, at the rate above mentioned, is 
usury. 
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The Judge overruled these several objections, and instructed 
the jury, that on neither of the grounds, taken by the defendant 
O. W. was the contract, per se, usurious ; and that unless they 
found, that there was a corrupt agreement, in which it was the in- 
tention of the parties to reserve more than [egal interest, (of 
which intention he saw no evidence,) the contract was lawful, 
and they must find for the plaintiffs ; and they found according- 
ly. Damages, $46,653 33. 


i 


THE REPORTS 
Of Sir Edward Coke, Knt. in verse, wherein the name of each 


Case and the principal points are contained in two lines. To 
which are added, references in the margin, table of cases, &c. 


Third Edition. London. 


THovuGn our readers may recollect that we, some time since, 
gave a number of striking examples of the disposition of legal 
gentlemen to indulge in figurative language, when engaged in 
the discussion of abstruse points of law ;' yet most of them, it is 
presumed, will learn for the first time that a complete digest of 
a series of adjudged cases has been, for a considerable period of 
time, in existence, in poetry. Such, they may be assured, is the 
fact; and we have no doubt in being able to convince them by 
the extracts we shall offer, that we have now before us a work 
to which the above title page is strictly appropriate—a work in 
which are compressed within about eighty pages of a small duo- 
decimo, the Reports of the venerable Coke, where they stand 
arranged in the drapery of verse. All the information we are 


enabled to give as tothe ingenious author of this bibliothecal an- 
omaly—this rythmical mudium in parvo, is, that derived from the 
publisher’s preface, and which is, that it is a copy of an ancient 
manuscript which by accident fell into his hands. 

The first extract we ‘shall offer is the digest of Calvin’s case. 
This celebrated case which comprises about twenty folio pages 


? Vid. Art. Poetry of the Law, in last July No. 
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in the original report, and which is so remarkable for elaborate 
research and reasoning, is thus ingeniously put into a nut-shell : 
* CALVIN—Scotch ante nati aliens were, 
But post nati, in England, subjects are.” 
The celebrated rule in Shelley’s case is thus put down : 
‘ SHELLEY—Where ancestors a freehold take, 


The words “ his heirs” a limitation make.” 


We also select the following important cases as additional 


specimens : 
“ ARCHER —If he for life enfeoff in fee, 
It bars remainders in contingency.” 
“ FOSTER —Justice of peaee may warrant send, 
And bring before himself such as offend.’ 
“ BOULSTON—If neighbor coney boroughs make, 
The conies I, in my own ground, may take.” 
“ LUTTRELL—The owners change a fulling mill 
To one for corn, prescription lasteth still.” 
““ CHU DLEIGH—Feoffees holding for life, they may 
To heir (ere use contingent takes) convey.” 
“ GODDARD—Th’ effect the deed doth take shall be 
Not from the date, but the delivery.” 
‘“ BALDWIN—A lease, to one and to his heirs, 
For years with seisin, yet but lease for years.”’ 
‘*¢ BODDINGTON—Gen’ral grant is void, if where 
The land doth lie, the place mistaken were.” 
“ TWINE—General gift with hanging secrecy, 
Trust giver still possest, covin imply.” 
The following are selected from the Actions for Slander con- 
tained in Part 1V of the Reports: 
“ STANHOPE—Forsworne is but a hasty word, 
Unless he add (“before judge of record.”’) 
“ 1EX T—Action lies where’er the words are such 
As they his life on whom they’re spoke may touch.” 
“ CUTLER—For scandalous articles to tie 
To good behaviour, action will not lie.”’ 
‘* BYRCHLEY—That he’s corrupt, will action bear, 
Discoursing of the place of officer.” 
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** SNAG—If a person says he kill’d my wife, 
No action lies, if she yet be alive.” 
“ DAVIS—For slander action will not lie, 
Unless some temp’ral loss incur thereby.” 
The following are selected from the Appeals and Indictments 
in Part IV: 
“ YOUNG—An assistant or the officer, 


To kill is murder, though no malice were.” 





“ WALKER—Indictment shall not harmed be 
By surplusage, if no repugnancy.”’ 
“ HUME—In murder must the indictment lie 


Exactly at the place where he did die.” 


“ HILL—Its no policy, if you indict, 
i : To recite Statutes, lest you misrecite.”’ 
We shall close our extracts with Wade’s case, which was a 


case of tender: 


2 “ WADE—Coin in BaGs at any time of day 

if ‘é Tendered, to save condition, safely may.” 

Ree The above extracts will convey a correct idea of the curious 
i production before us. Ifthe poetry is not the best, the work is 
r certainly a curiosity both as respects its antiquity and its con- 
i ciseness. We think also it may be recommended for its utility, 
ej inasmuch as it has a tendency to refresh the memory as to the 
i‘ copious body of law which is supported by the authority of one 
so highly gifted and so greatly revered as Sir Edward Coke. 

; 

3 -—-—_~<——- 

( 

ce) SKETCH 

# 


Of the present Chief Justice of the Court of King’s Bench. 


[ SELECTED. | 


Some one of the sages of our law, we believe Lord Kenyon, 
th himself without the advantage of patrimony at least to any great 
! extent, remarked that there was one indispensable requisite to 
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success in the profession of the Bar,—that was to >e born with- 
out a shilling. The justness of this remark as a general propo- 
sition we certainly take leave to deny, though, no doubt, there 
are particular and splendid instances in which success has becn 
achieved by those on whom fortune had in earlier life most in- 
auspiciously frowned. Among the number of these latter at 
present living, the Chancellor (Lord Lydhurst,) the Ex-Chan- 
cellor Eldon, the Lords Stowell and Plunkett, and Sir John 
Leach, as well as the subject of this sketch, may ‘be enumerated. 

The origin of Charles Abbott, now Lord Tenterden, is indeed 
more humble than that of most of his predecessors. He is the 
son of an honest and respectable barber of Canterbury, (as we 
have beencredibly informed,) in which town he was born about 
the year 1760. The occupation of the father of Lord Tenter- 
den brought him, as may be supposed, into frequent contact with 
the resident prebends and canons of the cathedral; and the hon- 
est conduct and respectable appearance of the old man, join- 
ed to his respectable demeanour, contributed to reader him 
and his family general favorites of the domestic circle. How- 
ever, the present Lord Tenterden came more under the notice 
of the clergy; and they looked on hua thus early with a favour- 
ing and friendly eye. 

‘At a very early age, the future Chief Justice of all England, 
became a scholar at the free school of Canterbury, which is 
open, as a matter of right, to the sons of all the burgesses. At 
this school, young Abbott acquired the reputation of bei ing stu- 
dious and well behav ed; and, after a short period, his progress 
in learning was such that he was appointed tutor to a young gen- 
tleman of the name of Thurlow, an illegitimate son of the Chan- 
cellor Thurlow’s. When Thurlow went home for the holidays, 
Mr Abbott always accompanied him; and the father of the young 
scholar had thus an opportunity afforded him of becoming more 
intimately acquainted with the character of his son’stutor. The 
result of this knowledge, on the part of his Lordship, was highly 
favorable to Mr. Abbott, who acquired and deserved the esteem 
and friendship of his powerful patron, As a consequence of his 
good opinion, and through the instrumentality and assistance of 
Lord Thurlow, Mr. Abbott was entered at Corpus Christi Col- 
lege, Oxford, in the year 1781. About six years previously, 
Lord Eldon and his brother Lord Stowell, had become members 
of University College ; and when Mr. Abbott was entered of 
Corpus Christi, the present Lord Stowell was tutor of that Col- 
lege. Thus at the same period, there were three men at the 
University, one a scholar holding an exhibition not exceeding 
£16 per annum, and the others Fellows with an income not ex- 
ceeding £120 annually, who were destined to become the heads 
of the legal profession in England—the one as Chancellor, the 
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other as Chief Justice, and the third as Judge of the Admiralty 
tind Prerogative Courts. The tradition of the University has 
recorded that there were not at that or any other period within 
its walls, three more simple and unassuming characters. 

In the University of Oxford, there were, at this time, two 
prizes of twenty pounds each, given annually, for the best com- 
positions in Latin verse and English prose; there has since been 
adden a third, by Lord Grenville, for Latin prose. The first of 
these prizes, for the best composition in Latin verse, upon a sub- 
ject chosen by the University, is confined to those members who 
are not of more than four years standing. 

In the year 1784, the subject chosen was Globus JErostaticus. 
This prize was gained by Mr. Abbott. In the year 1786, the 
thesis for composition in English prose, was “Ihe Use and Abuse 
of Satire,’ and this prize was likewise gained by him. Mr. Ab- 
bott thus established his character at the University for diligence 
and scholarship, and at once justified the liberal patronage of his 
friends, and gained a reputation which was eventually of the 
greatest service to him in future life. When, after an interval of 
thirty years, Lord Eldon, as Chancellor, had to select a proper 
man to fill a judicial vacancy, he remembered Mr. Abbott and 
the reputation he had acquired at Oxford. Perhaps the Chan- 
cellor valued this kind of fame so much more highly, as he him- 
self had been a successful combatant in the same lists. In the 
year 1771, fifteen years before Mr. Abbott gained his prize for 
the best composition in Latin verse, Mr. Scott, afterwards Lord 
Eldon, obtained the prize for his English Essay on the ‘ Uses 
and Abuses of Foreign Travel.’ In the usual time, Mr. Abbott 
like Lord Stowell, became a tutor of his college—a situation of 
more emolument than a mere fellowship. Whilst in this situa- 
tion, one of the sons of Mr. Justice Buller became his pupil, and 
the learned Judge was so pleased with the progress of his son, 
and so convinced of the talents of his instructor, that he recom- 
mended Mr. Abbott to quit the University and take his chance 
at the bar. With this recommendation Mr. Abbott, fortunately 
for himnself, complied. Resigning, therefore, his tutorship, but re- 
taining the place of fellow, he journied up to London, entered 
himself as a law student, and commenced the study of special 
pleading. 

Of this science—if science it can be called, all confused and 
chaotic as it is—Mr. Abbott, like his patron Buller, soon became 
a master, and having obtained the reputation of a safe and dili- 
gent draughtsman, and thereby procured a character and con- 
nexion, he was, after a short interval, called to the bar, 

Whilst at the bar, Mr. Abbott published his celebrated work 
upon shipping, which he dedicated to Lord Eldon, at that time 
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Lord Chancellor. The work is very strongly marked with that 
sense and diligent reading which have always characterised the 
author. The method is original, and the distribution and style 
are singularly plain and unaffected. Upon the whole, it is the 
best law book of Mr. Abbott’s time, and very deservedly pro- 
cured him the patronage both of the Chancellor and Lord Ellen- 
borough. Lord Ellenborough endeavored, but in vain, to push 
him into greater business; but Mr. Abbott was better estimated 
by the bar than by the attorneys, and never attained any consid- 
erable degree of practice. Lord Eldon resolved to assist him 
more effectually, and probably bore his name in mind, that he 
might promote him as occasion served. 

This opportunity at length arose. In the year 1816, Mr Jus- 
tice Heath died, and a vacancy occurred in the Common Pleas. 
It was immediately filled up with the name of Mr. Abbott. Up- 
on taking his place, he was almost unknown in the Court, and 
his elevation excited a very general surprise. It was thought 
that the bar of the Common Pleas might have afforded a lawyer 
more adequate to the situation, and that the profession in that 
Court was not well treated in having a man who had not practis- 
ed as a Serjeant thrust over their heads; but the murmurings of 
professional jealousy and discontent were soon stilled by the cor- 
rect legal learning and superior scholastic attainments of Mr. 
Abbott. 

In his performance of the duties of the office of a Justice in 
the Common Pleas, Mr. Abbott displayed that degree of useful 
knowledge for which the Lord Chancellor had given him credit. 
He certainly gave so much satisfaction to this head of the law, 
that, when the death of Sir Simon Le Blanc followed that of Mr. 
Justice Heath, and opened a place in the Court of King’s Bench, 
the Chancellor again advanced him. This advancement was at- 
tended with two advantages to Mr. Abbott: it was not only a 
promotion from an inferior to a higher Court, but a removal to a 
tribunal more congenial with his habits and manners. The rough 
and boisterous tone of the leading Serjeants in the Common 
Pleas was but ill suited to the grave and decorous deportment of 
the Chief Justice. 

In the Court of King’s Bench, Sir Charles Abbott had a still 
better opportunity for displaying his talents for business, his com- 
petency, his prudence, and his aversion to all innovation upon the 
received practice of the Court and its officers. The frequent in- 
disposition of Lord Ellenborough afforded him these occasions, 
and his conduct gave the fullest satisfaction to the Chancellor. 
Accordingly, the death of Lord Ellenborough no sooner afforded 
a third opportunity for his further advancement, than he was 
made Chief Justice of the King’s Bench. Thus, in a space of 

4] 
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time not much exceeding four years, a man of good habits of bu- 
siness and diligent reading, but in no respect of a capacity more 
than ordinary, ascended from the most moderate practice at the 
bar to the eminent office and dignity of Chief Justice of Eng- 
land, and thus occupied a seat, which, from the beginning of the 
last century to the present, had been successively filled by some 
ef the ablest men in tne English annals. 

As a Judge, the genius of Mr. Abbott is rather technical than 
general or comprehensive. He has not the boldness to origin- 
ate or the dexterity to amend; but he administers the laws as they 
exist with singular precision ‘and dispatch. Grasp of mind he 
appears to have none; but in familiarly talking out a cause with 
Sir James Scarlett, he appears to be a great master of detail, 
and to be suflicie sntly imbued with a logical and generalising 
spirit, 

Moreover, no Judge of the present, nor indeed of past times, 
has contrived to get through the enormous business of his Court 
with more celerity and effect. This disposition on the part of 
the first authority in the Court, while it has tended to repress 
any thing approaching to eloquence or discursiveness, has, nev- 
ertheless, contributed to the introduction of a more business-like 
system, by which, perhaps, the great mass of the suitors have 
been more materially benefitted. 


amet ee 


LATE JUDICIAL DECISIONS. 
INSURANCE CASES, 


Superior Court, N. Y.—Among the interesting causes of this term, one has 
eecurred in which the following points of moment to Insurance Companies, and 
the insured, have been determined, 

1. That the survey made on a vessel insured, in order to bring her case with- 
in the rotten clause of the Policy, must declare the vessel to be incapable of pro- 
ceeding on her voyage by reason of her being unsound or rotten, and not for any 
other cause. Ifthe survey includes any other cause of inability to proceed, the 
case is not within the rotten clause. 

2. Although the survey include no other cause, but substantially declares the 
vessel incapable of proceeding on the voyage, by reason of rottenness, it is con- 
clusive against the assured under the rotten clause: yet the survey is not of it- 
self any evidence of rottenness on the question of seaworthiness, unless support- 
ed by the oaths of the surveyors or other persons. 

3. Seaworthiness being a question of fact for the determination of the jury, 
they will .ake into consideration all the circumstances of the vessel, prior to the 
voyage insured ; and, if they find her rotten to any extent short of unseaworthi- 
ness, they may take into consideration the expense of repairing that rottenness, 
so far as the repair of it has become necessary in consequence of sea-damage, and 





LAW INTELLIGENCER. 313 


include that expense in the computation of other expenses of repairs, to make the 
amount exceed the half of her value, 

As to the first point it may be said, few merchants or ship owners are aware of 
the legal effeet of this condition in the Policies, though now generally used ia 
New-York, but not in other cities except Philadelphia. Under this clause, com- 
monly called the rotten clause, the seaworthiness of the vessel cannot be put in 
question. Ifthe ship owner could prove, by the most satisfactory evidence, that 
his vessel was most Certainly sea-worthy, nevertheless his sight to recover on the 
policy would be utterly lost, if the survey should detlare the vessel mnseaworthy 
by rettenness, er incapable of proceeding on her voyage by reason of her being 
unsound or rotten. “These surveys are made often without much consideration, 
because the surveyors do not know their conclusiveness on the assured. 

As to the second and third points,they indicate to the assured ¢laiming for loss- 
es, the great importance of prompt collection of evidence as to the actual state of 
vessels insured at the time of the survey, from others as well asthe surveyors, 
and also, previous to the voyage insured. 

In this cause Joseph D. Beers, Esq. recovered against the Niagara Insurance 
Company, $3500, as for a total loss of vessel and freight —the company not being 
able toestablish either the unseaworthiness of the vessel, or to bring the case 
within the rotteu clause by the terms of the survey.—Com. Apvy. 


Circuit Court ef the U. S.—For the District of Naryland.—The very inter- 
esting cause of Buck and Hedrick, (use of Fitch and Medina,) v. The Chesapeake 
Insurance Company, was decided yesterday morning for the Plaintiffs. It was 
argued with equal confidence (as usual in such cases) on both sides, ard involved 
the question whether policies “ for whom it may concern,” cover belligerent pro- 
perty, inthe absence of a warranty or clear representation of neutrality ; and al- 
so the question whether a certain letter written to Fitch, amounted in law to a 
representation that there was no Spanish property. These points having been 
decided by the Supreme Court in favor of the Plaintiffs, a new and substantive 
representation was set up, and much discussion of law and fact arose as to the 
nature of representations ; whether any allegation can amount to a representa- 
tion, where it is accompanied by the statement of such inferential reasons as 
manifest strong belief on the part of the applicant for insurance, but not positive 
knowledge. ‘The fact whether the alleged representation took place on the ex- 
ecution of the first or second policy, was strengly contested, the first being for 
Spanish, and the second for American account ; and the representation, if made 
on the 6th May, the date of the first policy, would (if material) annul the first 
and larger policy. The plaintiffs’ counsel contended, with much zeal, tl.at the 
alleged representation must have occurred on the 24th May, when the second 
policy was effected, and that the representation itself (whenever it ocenrred) was 
wholly immaterial, if the Jury should believe from the strong evidence in the 
cause, that the premium of insurance would have been the same or less, had it 
been expressly declared to be on Spanish account, but documented as American. 
and on board of an American vessel. There was much evidence on this point, 
which, however, was confined to orders accepted, or policies executed by the 
defendants—though the Court’s permission was more ample, and allowed the 
practice of other offices to be enquired into, with a view of showing the absolute 
immateriality of the risk, and that the relation subsisting in 1022, and up to this 
period, between the Spanish colonies and the mother country, was net such a 
one as the offices, and the office of the defendant in particular, regarded as crea- 
tive of a belligerent risk. 

The Jury retired on Tuesday evening at about six o’elock, and rendered their 
verdict yesterday morning at the opening of the Court, being in their room up- 
wards of 41 hours, that is, two nights, and part of three days. We are pleased 
to state that the barbarous relic of ancient days was not so tenaciously adhered 
to, asto deny the Jury necessary food, &c. and thus to starve them into unanim- 
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ity. Still their hours must have hung on somewhat heavily. The duty of Jury- 
meu, solemn and important, was zealously sustained on the present occasion, and 
a verdict was rendered for the full amount of the plaintiffs’ claim $11,200 

Plaintiffs’ Counsel—Messrs. Hoffman and Mayer. Defendant's Counsel— 
Messrs. Wirt, Purviance and Meredith.— Bat. AM. 


The following is the continuation of the Digést of late Eng- 
lish Cases, in the Courts of Common Law. 


Goods Sold.—Action for goods sold, work and labour, &c. 
Certain machines were ordered for the defendant, and complet- 
ed and packed up in boxes by the directions of his agent. ‘The 
maker wrote to the defendant to inform him that the machines 
were ready, and begged to know how they were to be sent ; but 
the machines remaided cn the maker’s premises, and the de- 
fendant subsequently refused to receive them. Held, that the 
property not being changed, the action was not maintainable ; 
but upon payment of costs, the plaintiff was allowed to set aside 
the nonsuit, add new counts (for not accepting) to the declara- 
tion, and have a new trial.—Athinson v. Bell, 8 B. & C. 277. 


Insolvent—A_ promise to a creditor made in consideration of 
his withdrawing his opposition to the discharge of an insolvent 
debtor, is contrary to the policy of the insolvent act and void.— 
Murray v. Reere, 8 B. & C. 421. 


Joint Stock Company.—Debt on bond conditioned for paying 
the plaintiff a certain sum on his forming a company and pro- 
curing a certain number of shareholders, such company to carry 
on a distillery according to certain patents granted to the defen- 
dants and to be assigned to the company. Plea, that the patents 
contained provisos rendering them void if assigned to more than 
five, and that it was intended that the company should consist of 
more than five, and that the agreement was therefore illegal and 


fraudulent. ‘The plea on demurrer was held to bar the action. 
—Duvergier v. Fellowes, 5 Bing. 248. 


Juror.—Indictment for a conspiracy, on which the defendants 
were convicted, A new trial was moved for, on the ground that 
a special juror who served on the trial was an alien. ‘The Court 
refused the application, alleging that a new trial was never grant- 
ed on the ground that a juror was liable to be challenged if the 
party had an opportunity of making his challenge, and that 7 
Geo. 4- c. 60. s. 27, had taken away even the right of challenge 
in the case of a special juror.-- The King v. Sulion, 8 B.& C. 
417. 


Leas:.—Lessee for a term expiring on the 11th Nov. let the 
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premises from I1th Sept. to the Ifth Nov, (being the residue ot 
the term,) for a certain rent. [eld to be a lease, good by parol, 
and not an assignment within the statute of frauds ; but as no- 
thing was left in : the original lessee, he had no power to distrain, 
thouzh it seems he might have recovered the rent in assumpsit. 
—Preece v. Corrie, 5 Bing. 24. 


Lien.—A party loses his lien on goods, by causing them to be 
taken in execution at his own suit.—Jucobs v. Latour, 5 Bing. 
130. 

N. B. In this case a question was raised, w hether a trainer of 
race horses has a lien onthe horses for his services. ‘The Court 
gave no opinion as to this. 


Moncy had and received.—B. hired a ship by deed to convey a 
caro to Hayti, and contracted to fi rnish a homeward cargo. 
On*arriving there, B. assigned the cargo as. a security, which 
caryo was subsequently attached by the owners (the defendants) 
to satisfy their claim for hire, and B. having refused to furnish a 
homeward ¢ irgo, the captain procured one and received freight 
for it. B. subsequently became bankrupt, and his assignees 
brought an action for the proceeds of the cargo seized, and the 
freight of the homeward cargo reccived by defendants. Held, 
that they were not entitled to recover either.—Kymer v. Larkin, 


5 Bing. 71. 


Partics.—A. being indebted to B. and C. (partners,) gave B. 
alone a warrant of attorney for the debt; under which, after an 
act of bankruptcy by A. and after the dissolution of B.& C., B. 
levied the sum in question on A.’s goods. Held, that B. and C. 
were jointly liable to the assignees of A. for thé money received 
by B; notwithstanding the dissolution, and thatthe action at B,’s 
death survived against C. An action of trover had also been 
brought by and against the same parties for goods deposited with 
the partners after A.’s bankruptcy, and converted by B. alone 
subsequently to the dissolution, and it was held that both part- 
ners were jointly liable-—Biggs v. Fellows;8 B. & C. 402. 


Partners.—A., B. and C. carried on business in copartnership 
as factors and commission-merchants in England and America 
—in England, under the firm of A., C. & Co., in America, 
the name of C. alone. When C. went to America, he had writ- 
ten instructions from his partners, one of which was, “ It is un- 
derstood that our names are not to appear on either bills or notes 
for the accommodation of others, and that they should appear as 
little as possible on paper at all, and then only as regards direct 
transactions with the house here.” A., B.& C., inorder to ob- 
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tain consignments from America, made advances or granted 
drafts or bills of exchange or indorsements to their principals on 
the security of the goods consigned. In order to obtain a con- 
signment from W., C. in his own name indorsed bills for him, 
which were to be provided for by others drawn by W. on A., C. 
& Co. in England, which were to be provided for by the proceeds 
of the consignment. Before the latter bills were presented for 
acceptance, A. & B. had become bankrupts. Held, that the 
indorsement of the bills by C. must be considered as an indorse- 
ment by the firm, and that they were liable upon those bills.— 


South Carolina Bank y. Case, 8 B. & C. 427. 


Payment of Money into Court.—Payment of money into Court 
ona common indebitatus count, admits nothing beyond the 
amount of the sum paid in. ‘Thus, in an action against the hus- 
bana for goods furnished to the wife, he having paid money into 
Court generally. Held, that he was not thereby precluded from 
contending that the goods were not necessary for the wife of a 
person in his degree. ‘The judge who tried the cause having 
decided differently, a new trial was granted, when the jury 
found a verdict for 10s. Upon which the defendant moved to 
set aside the verdict, or that the jndge should certity; and per 
Best, C. J. (who tried the cause,) ‘‘ I shall certify ; and it will 
be mercy to the plaintiff to do so, for the Court would grant re- 
peated new trials, rather than allow a verdict to prevail which is 
contrary to law and justice.””— Seaton vy. Benedict, 5 Bing. 28 
& 187. 


Pleading.—1. The plaintiff in quare tnpedit traced his title 
through a period of two centuries, but the merits rested on the 
validity of a deed of 1762, which the defendants sought to in- 
validate by setting up a subsequent deed. ‘The Court would 
not allow more pleas to be pleaded than were necessary to con- 
test the deed of 1762.— Gully v. Bishop of Excter and another, 5 

ding. 42. 

2. In an action on a bail bond, the declaration need not aver 

that the process was issued on an affidavit of debt.—Sharpe v. 


Abbey, 5 Bing. 193. 


Statute of Limiations.—Declaration in trover by an adminis- 
trator averred the grant of letters of administration and a subse- 
quent conversion. Plea of not guilty within six years was held 
bad on demurrer ; for the cause of action might have accrued to 
the administrator within that period though the plea were true. 


Leave to amend was granted on payment of costs.—Pralt v. 
Swaine, 8. B. & C. 285. 
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Tenants in Common.—Common user of a wall by the owners 
of adjoining premises, is sufficient, in the absence of other evi- 
dence as to the property in the wall, to ground a pres sumption 
that it belongs to the respective owners as tenants in common ; 
and one having pulled down the wall amd erected another it its 
stead, Held, that this was not sucha destruction of the common 
property as would render him in ible in trespass to the co-tenant- 

ubiit v. Porter,8 B. & C 257. And Wiltshire v v. Sidford, 8 
B. & C. 259, note (b.) 


Trespass—The plaintiff conveyed a chapel to A. (under 
whom defendant justified) by a deed the validity of which was' 
disputable. A however took possession, and gave the key to 
the servant, who, with A.’s permission, lent the chapel to the 
plaintiff to preach in. The plaintiff locked the chapel and re- 
tained the key, upon which the defendant ordered the chapel to 
be broken open. Held, that the plaintiff had not such a posses- 
sion as would entitle him to sue in trespass.—Revett v. Brown, 4 


Bing. 7. 


Trover.—A. and B. as brokers for C. sold goods to D., but 
still retained the possession of them. The goods were paid for 
by bill, the acceptors of which subsequently became bankrupt, 
whereupon A. and B. applied to D. for further security, and ob- 
tained from him a letter authorising them to sell the goods and 
pay C. the amount of the bill out of the proceeds. D. subse- 
quently became bankrupt, upon which C. demanded and re- 
ceived the goods from A. and B. who however afterwards te- 
ceived them back, and held them at the time of the trial. ‘Tro- 
ver being brought by the assignees of 1)., Held, that it was not 
maintainable ; the possession of the goods having been parted 
with by the power of sale given by D. to A. and B. though it 
did not appear that C. had ey —— to the arrange- 
ment.— Bailey v. Culverwell, 8B. & C. 45: 


Use and Occupation.—A tenant for a year (rent payable quar- 
terly) having quarrelled with her landlord, after the commenee- 
ment of the second quarter declared her intention to quit imme- 
diately. ‘The landlord said he should be glad to get rid of her 
and he afterwards accepted the keys. Held, that the original’ 
contract was thereby at an end ; and that, as a contract cannot 
be implied where one is expressed, the landlord was not even 
entitled to recover for that part of the second quarter, during 
which the tenant actually occupied the premises,—Grimman v. 


Legge, 8 B. & C. 324. 
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LAW INTELLIGENCER. 
LITERARY INTELLIGENCE. 


The character of the late Hom. Theodore Gaillard, one of the 
Judges of the Court of Common Pleas, and formerly Chancel- 
lor of South Carolina, has been sketched in am interesting and 
able manner, in an Eulogium lately published, which was deliv- 
ered by William Lance, Esq. on the 19th May, 1829,at Charles- 
ton, in that State. 


The Discourse pronounced by Judge Story, at his Inaugura- 
tion as Dane Professor, in Harvard University, on the 25th of 
August last, has recently been published. 


Tne 2d volume of the work entitled, “ Notes on Practice, ex- 
hibiting a view of the Proceedings in Civil Actions in the Su- 
preme Court of Pennsylvania and inthe District Court and 
Court of Common Pleas for the city and county of Philadelphia, 
by Francis J. Troubat and William W. Haly,” is adveitised. 


Messrs. G. & C. & H. Carvill. New-York, have announced 
that a Treatise on the Practice of the Supreme Court of the 
State of New-York, according to the new revised Laws, will be 
published in the course of November next. The authors are 
Elijah Paine and William Duer, Esqrs. The former gentleman 
is the reporter of the cases tried and argued in the United States 
Circuit Court. The work will comprehend all points of Prac- 
tice and all the changes which the operation of the new Revised 
Laws will introduce, and which alone render such a treatise ne- 
cessary. The work will be issued under the sanction of the Re- 
visers themselves. 


ao 


Fc? The subject of the Law of Partnership, will be resumed 
either in the November or December number. 





